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Abstract. Using the Integrated Mission System of the Equal Employment Opportunity Commission, the employment discrimina-
tion experience of Americans with disabilities within the Healthcare industry is explored. Specifically, the researchers examined
discrimination allegations closed with and without merit associated with each of the nine Standard Identification Classification
code healthcare service groups. Allegations made against skilled nursing, intermediate care, and personal care facilities, par-
ticularly those in the Southern region of the United States, were more likely to close with merit than those made against both
hospitals and home health providers. Race predicted closure status with persons of mixed ethnic heritage, Asian Americans, and
Native Americans most likely to have merit closures. The authors offer strategies for addressing discriminatory practices while
providing opportunities for accommodations in an industry stressed by high turnover rates.
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1. Introduction est in protecting the rights of persons with disabilities
and proactively exploring avenues of opportunity for
The recruitment and retention of qualified workersin  them.
both professional and non-professional capacities isa  The Equal Employment Opportunity Commission
significant challenge to the healthcare industry. Acom- (EEOC) Americans with Disabilities Act (ADA) Re-
bination of forces including increased needs for tech- search Project has completed two special issue journals.
nological competence, reimbursement issues, an aging To date, none of the studies isolate significant differ-
population, and an aging workforce within the industry  ences between healthcare and other industries relative
continues to drive the need for skilled, semi-skilled, and to disability type [16,32]. A review of the literature
even unskilled labor. This issue is particularly critical ~reveals that there is limited current research with regard
in long-term care facilities faced with staff shortages to discrimination against persons with disabilities in the
and high turnover rates at a time when the demand for healthcare industry. One noted exception is an exami-
workersis on the rise [1,6,26]. Addressing controllable nation of the extent to which private hospitals are liable
factors, such as increasing diversity in the workforce for discrimination against medical staff with disabilities
and decreasing discriminatory practices that could im- under the Americans with Disability Act (ADA) [19].
pact retention rates, remains an opportunity for voca- The author concludes that the courts have applied the
tional rehabilitation counselors as well as healthcare ADA in a manner broader than intended by Congress
leaders and managers. The industry has a vested inter-and private hospitals should assume these regulations
apply to staff privilege decisions. A second exception
is literature that addresses discrimination against HIV+
*Address for correspondence: Brian T. McMahon, Ph.D., Depart- healthcare workers.
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in this body of knowledge, limited resources exist on the
topic of discrimination within a wide range of health-
care professions. Instead, the literature deals mainly
with professionals rather than non-professionals, em-
phasizing nursing and academic medical personnel.

Recentliterature offers some insightinto the contem-
porary environment. A study completed by Harvard
Medical School reveals that physicians experience dis-
crimination most often based on gender, ethnicity/race,
and international medical graduate status [8]. Ogden
et al. [27], studying the attitudes of medical profes-
sionals regarding their understanding of what consti-
tutes abuse, found that all agreed that racism, sexual
harassment and belittlement were abusive behaviors.
Yet, they also noted differences in perception as to the
specific behaviors experienced as abusive. Attending
physicians, for instance, were less apt to identify spe-
cific interactions as abusive when compared with mem-
bers of other professions [27]. Studies such as this
one speak to the challenge to reducing discrimination
within the present industry context.

1.1. Agediscrimination

A recent Lexis Nexus release indicates that one in
four people aged 50—69 has experienced discrimination
when working or looking for work despite the proven
advantages of an age-diverse workforce. Discussing
ageism in the medical profession in Great Britain,
Forster [12] states that only 2% of medical students are
over the age of 23, and that most schools would rather
not recruit anyone over the age of 30. When staff re-
duction decisions are made, itis typically older workers
who are encouraged to leave positions. Age discrimi-
nation is the result of an assumption that as persons age,
their abilities decline. In reality, studies have shown
that older workers are absent less, are more productive,
and are more likely to remain in their positions [12].

In the United States, the average age of nurses is
approximately 44 years old [20]. Letvak’s study of
older RNs and the connection between job satisfaction
and job-related injuries revealed that nurses were more
likely to experience an injury at work if they worked
in a hospital setting, and had a high intensity job. Let-
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1.2. Race/ethnic discrimination

In a study describing types of discrimination experi-
enced by physicians, and the physician group most like-
ly to be discriminated against, Coombs and King [8]
found that 44% of respondents reported discrimina-
tion against international medical students. Non-white
physicians were more likely to report significant dis-
crimination based on race or ethnicity.

Hagey [15], studying the experiences of immigrant
nurses in the United States, found that all of the nurses
who participated in the study had experienced difficul-
ties in filing grievances against their employers. Mer-
cer [24] studied nurse’s aides in a nursing home setting
and found that 77.7% of nurse’s aides experienced the
use of discriminatory language in the workplace.

Within the realm of academic medicine, Miniccucci
and Lewis [25] report that of the 80% of claims brought
against institutions related to a change in status (dis-
missal, rejection, or demotion), over half involved ac-
cusations of discrimination. Of these claims, the most
common were those related to race and national origin
discrimination, followed by gender and sexual harass-
ment. Most of these claims were found to be invalid
because they were generally made after the individual
had been removed, and there was no documentation of
incidences of discrimination while on the job. Ninety
percent of the cases presented in this study were won
by the institution, though this number includes out of
court settlements [25].

Within the nursing profession, Staten et al. [28] re-
port that 80% of nurses between the ages of 22 and 34
will change jobs in the next two years. In attempting
to find ways of retaining quality nurses, this study re-
views the job attributes of perceived managerial con-
trol, role clarity and innovation. Nurses in the Hispanic
population were more likely to perceive managers as
overly controlling. Overall, the Caucasian group expe-
rienced the lowest amount of managerial control over
their work, thus leading to higher job satisfaction in
their current position [28].

1.3. Gender discrimination and sexual harassment

Based on findings by Western Carolina University,
comparing a 2001 study to a 1994 study, sexual harass-
ment may actually be on the rise in hospital settings
with the majority of complainants being female and

vak recommends job accommodation and job redesign employed as nurses with the majority of all complaints
to take into account an aging nursing population as a being against physicians [18]. It appears that the larger
strategy to retain valuable employees. medical practices are more prone to being sued for dis-
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crimination and sexual harassment by their employees.
In those larger practices there is more to be gained for
the plaintiff because the suit goes against not only the
defendant but against all within the practice [13].

In a 1994 study, Kaye and Merker [17] found that
46% of nurses responding to their survey had expe-
rienced sexual harassment in the workplace. A ma-
jority of the incidents of harassment were not report-
ed. Kinard and Little [18], in their 2002 survey, found
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Michigan to more restricted regulations in states such
as lllinois and Minnesota. Consistent among the states
was development of a model that advocates protection
of confidentiality rights for health care practitioners
while ensuring public safety [10].

As might be anticipated, a number of court cases
emerged during this period of time. The discrimination
claims by HIV4+ healthcare workers tended to relate to
dismissal or practice limitations. The courts have rather

that claims of sexual harassment had increased and thatconsistently held that reasonable accommodations, to

nurses were the most likely to file charges. “Of the
200 cases that were resolved, 77.5% were judged to be
with merit, whereas 22.5% were judged to be without
merit” [18]. In a study of 188 nurses, Valente and Bul-
lough [29] found that almost half experienced sexual
harassment, but most had not reported these incidents.

Within the realm of academic medicine, Carr et al. [4,
5] report that almost half of the women in academic
medicine experience gender discrimination and sexual
harassment, claiming that this is a primary reason for
the lack of advancement in their careers. This sup-
ports previous studies of women within Radiology [9]
and Cardiothoracic Surgery [11]. McGuire [21] states
that there is a strong perception of gender discrimi-
nation that prevents women from entering the field of
medicine.

Anthony [2] offers a different perspective on gender
discrimination in nursing by discussing the difficulty
of male nurses within the profession. Anthony reviews

the current research on the experiences of male nurses,

and finds that most nursing programs do not take into
accountthe different learning styles of men and the par-
ticular stressors experienced by male nursing students.
Male nurses also report additional expectations of hav-
ing to assist with any heavy lifting and transporting of
patients [2].

1.4. Healthcare discrimination and HIV status

The early to mid-1990’s produced a body of literature
regarding the transmission of HIV disease from health-
care providers to patients. This led to the guidelines by
the Centers for Disease Control (CDC) promoting the
use of Universal Precautions as well as expert panels
to review risks associated with HIV providers prior to
engaging in exposure-prone procedures [10,14]. CDC
Guidelines did not support the public call for mandato-
ry testing of healthcare workers leading instead to the
development of state regulations. As states implement-
ed guidelines, a range of restrictions were imposed,
from limited restrictions in states such as New York and

include non-direct patient care or non-invasive care ac-
tivities, by employers for practitioners are legal [30,
31]. However, according to Burris [3], the legal system
has not developed a consistent standard for practice
guidelines with this group of healthcare workers. As
such, an opportunity for healthcare to set its own stan-
dards and develop socially responsible, non-restrictive
policy remains open. Responding to this opportunity
remains critical for healthcare, as with other industries,
as the EEOC ADA Research Study has demonstrated
significantly higher rates of merit resolutions for HIV+
persons than those in the general database [7].

2. Methods

Data for this study were taken from the EEOC In-
tegrated Mission System (IMS) dataset (MOTHER).
This data represents all ADA Title | allegations of em-
ployment discrimination made to the EEOC from the
effective date of ADA (July 26, 1992) through Septem-
ber 30, 2003. All allegations were included, including
those based upon disability, the history of disability, or
the perception or association of disability. The only
definitional extraction involved allegations based upon
association of persons with disabilities, as such persons
were not themselves disabled. Only allegations inves-
tigated and closed by the EEOC were included in the
present analysis; allegations still under investigation
were excluded. This allows for a clearer understanding
of actual discrimination in the workplace because clo-
sures provide a clear distinction regarding whether with
resolutions have merit (discrimination was determined
by the EEOC to have occurred) or are without merit (in-
sufficient evidence of discrimination was determined
by the EEOC).

The IMS data covers all industries and employment
types which are detailed by means of a Standard Indus-
trial Classification (SIC code). Those SIC codes from
801 to 809, noting healthcare services, were extract-
ed for the current study. This resulted in nine groups
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Table 1
Closure Codes and Frequencies for 174,610 GENDIS Allegations from Persons w/Physical, Sensory or Neurological Impairments
Type of Closure N DEFINITION MERIT
Withdrawn w/CP Benefits 10,726  Withdrawn after independent settlement, resolved through grievance procedudg Sr
after Respondent unilaterally granted benefits w/o formal “agreement”.
Settled w/CP Benefits 14,603  Settled and EEOC was involved in settlement. YES
Successful Conciliation 4,378 EEOC has determined discrimination occurred, and Respondent has accépfed
resolution.
Conciliation Failure 8,707 EEOC has determined discrimination occurred, but Respondent has not accéfE&d
resolution.
No Cause Finding 115,403  Full EEOC investigation failed to support alleged violation(s). NO
Admin Closure 2,066 Due to processing problems; e.g., Respondent out of business or cannot be lochtéd,
file lost or cannot be reconstructed.
Admin Closure 102  Due to Respondent bankruptcy NO
Admin Closure 537 Because CP cannot be located NO
Admin Closure 1,690 Because CP non-responsive NO
Admin Closure 2,596 Because CP uncooperative NO
Admin Closure 138  Due to outcome of related litigation NO
Admin Closure 70 Because CP failed to accept full relief NO
Admin Closure 10,746  Because EEOC lacks jurisdiction; includes inability of CP to meet definitions, R¢©
spondent 15 workers, etc.
Admin Closure 2,848 Because CP withdraws w/o settlement or benefits. Reason unknown NO

of healthcare services grouped according to SIC code 2.1. Data analysisplan

group as follows: offices and clinics of medical doc-
tors (» = 3,079); offices and clinics of dentists &
148); offices and clinics of osteopathic physiciams{
19); offices and clinics of chiropractors, optometrists,
podiatrists, and health practitioners £ 392); skilled
nursing, intermediate care, and nursing and personal
care facilities ¢ = 4,737); general medical/surgical,
psychiatric, and specialty hospitals £ 14,078); med-
ical and dental laboratories (= 1,020); home health-
care servicesr( = 856); and kidney dialysis centers,
specialty outpatient clinics, and health and allied ser-
vices (. = 2,922). The resulting dataset specific to this
study included a total of 27,251 allegations that were
received, investigated and closed by the EEOC.
Consistent with the demographics of the healthcare
workforce (approximately 77%), the majority of the al-
legations were made by female charging parties (74%).
Charging parties reflected the breadth of the cultur-
al/ethnic make-up of the nation and consisted of An-
glos (16,842), African Americans (5,870), Hispanics
(1,472), Asian Americans (385), Native Americans
(169), and persons of mixed ethnic heritage [17]. Ad-
ditionally, 2,200 charging parties were coded by the
EEOC as “other” and the ethnic/cultural background of
296 parties were unknown. Mean age of all Charging

The data for this study were analyzed in the follow-
ing ways. First, two analyses of variance (ANOVAS)
were conducted to determine if differences existed [1]
in the discrimination issue alleged (i.e., the type of dis-
crimination) and [2] the types of closure (i.e., with or
without merit) associated with each of the nine SIC
code healthcare service groups. To aid in interpretation
of the second ANOVA, closure status was collapsed in-
to two categories: closed with merit (closure codes M1,
M2, M4, and M5) and closed without merit (closure
codes M3, X2-X8, and Y1-Y2).

Effect sizes and 95% confidence intervals (95% CI)
were also calculated for each of these ANOVAs. Sec-
ond, post hoc examinations were conducted, using a
Bonferroni control for Type | error, in order to de-
termine precisely which healthcare industries differed.
Finally, multiple regression analyses were conducted
using sex, age, and ethnicity of the Charging Parties
as predictor variables and case closure status (with or
without merit) as the criterion variable.

2.2. Results

The first ANOVA conducted to determine if there
were differences in the types of allegations made with

Parties was 27.46 years and the median age was 44regard to the nine healthcare service subgroups was not

years. Allegations were made from each of the four
Census Bureau regions (South11,027, Midwest=
8,180, West= 4,496, North= 3,529) and U.S. territo-
ries [19].

significant[F' (9, 27241)=1.42n.s.; 95% Cl=19.80,
20.13] indicating that the various forms of alleged dis-
crimination were comparable across each of the respec-
tive groups. The second ANOVA was significaht(9,
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Table 2
Standardized Regression Weights and Confidence Intervals
Standardizedd  95% Confidence Interval
Sex —0.008 —0.019, 0.004
Ethnicity* 0.014 0.001, 0.004
Age** —0.018 —0.002,—0.001

Note: *=p < 0.05; ** =p < 0.01.

27241)=13.42,p < 0.001; 95% Cl= 0.21, 0.23], indi-
cating that closure status differed with regard to partic-
ular healthcare service groups. Post hoc examination
noted two significant differences. Allegations made
against skilled nursing, intermediate care, and personal
care facilities were more likely to be closed with merit
than those made against both hospitals:(0.01) and
home health care providers € 0.05).

Results of the multiple regression analysis noted two
significant predictors of closure status. Race of the
Charging Parties predicted closure status, with persons
of mixed ethnic heritage, Asian Americans, and Native
Americans more likely to have merit closures than An-
glos, African Americans, Hispanics, or “others”. The
age of charging parties also predicted closure status,
with younger Charging Parties more likely to have mer-
it closures than older Charging Parties. The standard-
ized coefficients and 95% confidence intervals these
regression analyses may be found in Table 2.

Within the ethnic groups noted above some pro-
portional differences are noted relative to discrimina-
tion type. Discharge (36% v. 31.6%) and Harass-
ment (12.4% v. 7.8%) are higher for Native Americans
than for MOTHER. In the population of allegations
by Asian Americans, Harassment (10.9% v. 7.8%),
Terms/Conditions of Employment (10.9% v. 8.6%)
and Reasonable Accommodation (20.8%v. 17.7%) are
disproportionately higher than MOTHER.

3. Discussion

While the existing literature offers limited insight
into understanding the results of the data, the results
reveal some factors of interest. The fact that allegations
against nursing and personal care facilities closed with
greater merit than against hospitals may suggest that
human resource departments in hospitals have more
knowledge and understanding of workplace discrimi-
nation relative to persons with disabilities. Technical
Standards for job performance are now commonplace
in hospitals. These standards identify upon hire the
bona fide occupational qualifications that incorporate
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the physical, cognitive, and emotional requirements for
individual positions.

Inherent distinctions between hospitals and nursing
facilities may help to explain the difference in merit
resolutions. The organizational structure of hospitals
tends to be more comprehensive with chief executive
and operating officers as well as various levels of hu-
man resource specialists. Orientation that includes sen-
sitivity to diversity issues and expectations of cultural
competence are commonplace in hospitals. The orga-
nizational structure of nursing care facilities tends to
be more flat with fewer resources devoted to human
resource matters thus limiting the corporate knowledge
base.

Hospitals employ a higher percentage of profession-
al positions than do nursing home facilities. Restora-
tive options are more available for professionals, espe-
cially in the areas of substance abuse and HIV+ status.
Employing individuals with a higher level of technical
skills including those who are technologically literate,
hospitals have a broader range of employment options
that allow for reasonable accommodations.

At first glance, the finding that younger Charging
Parties are more likely to have merit closure than old-
er Charging Parties appears inconsistent with the com-
mon wisdom that discrimination is more apt to im-
pact older adults. However, younger healthcare work-
ers may in fact be more sophisticated in understand-
ing their rights regarding disability status. Younger
workers have grown up in the ADA age and may be
more aware of their rights to options such as reasonable
accommodation. Older persons with disabilities who
served in healthcare prior to 1990 and who may not
have had the benefit of ADA protection are more likely
to have either left the industry or already made their
own accommodations within it. Additionally, older
workers have other grievance options and may be more
apt to see discrimination related to age or gender rather
than disability status.

When looking at race and closure status with merit
one observes that Asian American ethnic background
has connection to the literature. Discrimination against
International healthcare workers in the general pop-
ulation most likely carries over to the population of
healthcare workers with identifiable disabilities. The
high rate of merit resolutions for Asian Americans is a
point of particular interest. This may be attributed to
cultural factors as Asian Americans were less likely to
file formal complaints [33]. It is more likely therefore
that the discrimination was of a more grievous nature
explaining their higher instance of merit.
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Itis difficult to draw much conclusion about the high
rate of merit resolutions for Native Americans since
the n, 169 of 27,251, allegations is so small. However,
there may be reason to suspect that actual discrimina-
tion of Native Americas with disabilities may be pro-
portionately more prevalent in healthcare as it is lower
(17.4% v. 19.9%) than in the MOTHER [22].

A factor of interest is that Harassment is dispropor-
tionately higher among both Asian Americans and Na-
tive Americans. Harassment of non-white health care
workers in well documented in the literature. It comes
as little surprise that this would be extended to persons
with disabilities.

A final result of note is the disproportionately high
number of allegations coming from the Census Bu-
reau’s South region and the low number from the North
region. The likely explanation is alternative avenues
for seeking resolution. In particular, union representa-
tion in healthcare is disproportionately more prevalent
in the North than the South [34].

4. Conclusion and recommendations
These findings suggest opportunities for reducing

workforce discrimination within healthcare for persons
with disabilities. Vocational rehabilitation profession-

als and advocates as well as human resources profes-

sionals will want to develop strategies to resolve this is-
sue while targeting nursing and personal care facilities
in the South, particularly those who may employ higher
percentages of Native American and Asian American
workers.

Healthcare organizations will want to develop man-
agement strategies that address both existing discrim-
inatory practices and disability accommodations for
healthcare workers with a qualified disability. At
one level, organizations need to develop strategies
that promote an environment committed to respect for
diversity- racial/ethnic, gender, disability. Common
strategies such as diversity training and development
of cultural competence that is inclusive of all areas
affected by discrimination will require development.
This is particularly important when it comes to Asian
Americans and Native Americans whose allegations
based upon Harassment are proportionately higher than
MOTHER. Institutional policies regarding review, pro-
motion, and dismissal will need to be enforced evenly.

Workplace accommodations that demonstrate creativ- (12

ity in environmental planning as well as the develop-

ment of strategies such as the use of adaptive technolo-
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gy will want to be promoted by both management and
rehabilitation professionals.

New and creative programs to promote the hiring
of persons with disabilities and their opportunities for
advancement can assist healthcare organizations who
will continue to face worker shortages in the next
decade. Programs at Cincinnati Children’s Hospi-
tal Medical Center and Fred Hutchinson Cancer Re-
search Center are two programs recognized for such
efforts [23]. Organizations will also want to listen
for recommendations from the workforce for specific
strategies designed to address discriminatory actions
by colleagues. Such practices suggest specific benefit
to nursing homes and long-term care facilities where
an open administrative climate can positively impact
turnover rates [1].
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